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THE DISTRICT OF COLUMBIA REVITALIZATION ACT
AND CRIMINAL JUSTICE: THE FEDERAL
GOVERNM4IENT'S ASSAULT ON LOCAL AUTHORITY
Jonathan M. Smith*
I find it unconscionablethat the mother of democracy would ertract the
price of democracy in the District on the basis of fiscal soundness.'
INTRODUCTION

The District of Columbia ("the District") enjoys a unique relationship with the
federal government. As a matter of Constitutional pronouncement, citizens of
the District are deprived of the right to ultimate control over the content of local
laws. The Constitution provides that, "[t]he Congress shall have the power ... to
exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding ten Miles square) as may, by Cession of particular States, and the Acceptance of Congress, become the Seat of the Government of the United
States."2
Since the District's establishment in 1791, 3 Congress has not hesitated to exercise its legislative authority over local matters, frequently promulgating laws that
affect both the structure of local government and the substantive elements of the
4
local code.

However, in 1974, the District achieved a measure of home rule.' Legislative
powers were transferred to the District government 6 and a local legislature -the
District of Columbia Council - was created.7 Although limitations were placed
on the legislative authority of the Council, including a requirement that all locally
* The author is the Executive Director of D.C. Prisoners Legal Services, Inc.
1
2

Hamilton Laments FederalTakeover, LEGAL Tihms, March 2, 1998 at 23.
U.S. CONST. art. I, § 8.

3 An Act for Establishing the Temporary and Permanent Seat of the Government of the United
States, approved March 3, 1791, 1 Stat. 214, at 17.
4 See eg., Organic Act of 1801, approved February 27. 1801, 2 Stat. 103, ch 15; An Act to
Incorporate the Inhabitants of the City of Washington and to Repeal All Act Heretofore Passed for
that Purpose, approved May 15, 1820, 3 Stat. 583, ch. 104; An Act to Provide a Government for the
District of Columbia, approved February 21, 1871, 16 Stat. 419, ch. 62, An Act for the Government of
the District of Columbia, and for Other Purposes, approved June 20, 1874, 18 Stat. 116, ch. 337; and
An Act Providing a Permanent Form of Government for the District of Columbia. approved June 11.

1878, 20 Stat. 102, ch. 180. Congress also enacted numerous plans reorganizing the District's government: 66 Stat. 824; 80 Stat 1611; 81 Stat. 948; 82 Stat. 1369; 82 Stat. 1370; and 82 Stat. 1371.
5 The District of Columbia Self-Government and Governmental Reorganization Act ("SelfGovernment Act"), Pub.L. 93-198, 87 Stat. 774 (1973).
6 Self-Government Act at §302.
7 Id at §401 et seq.
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enacted laws be reviewed by Congress,' the statute gave District citizens real
control over local affairs for the first time.
In 1995, the District began to experience severe financial and management
problems, provoking Congress to reassert authority over District affairs. A financial control board was created to help reform the District government and to
manage District finances until stability was obtained.9 When the Control Board
failed to have a material impact on the crisis, Congress enacted more intrusive
legislation. On August 5, 1997, President Clinton signed into law the National
Capital Revitalization and Self-Government Improvement Act of 1997 ("Revitalization Act"). This bill dramatically restructured the relationship between the
District and the federal government.
In no area is this restructuring more profound than in the area of criminal
justice. With the exception of the police, all criminal justice and public safety
activity has been transferred from local to federal control. Under the Revitalization Act, criminal defense, probation, parole, and pretrial services have become
federal responsibilities. 10 Moreover, the law requires the Federal Bureau of Prisons ("BOP") to take custody of all sentenced District felons and that at least one11
half be placed in privately operated penal institutions.
In addition, the Act requires that the District dramatically revise its criminal
code. The law mandates the creation of a Sentencing Commission to rewrite the
District's laws to ensure that sentences meted out in the Superior Court for the
12
District of Columbia meet federal "truth-in-sentencing" standards.
Finally, under the Act, the Court of Appeals and the Superior Court have
ceased to be a branch of local government.'" The District of Columbia Council
and the Mayor have been stripped of all supervisory powers over the operation of
the local court system.' 4 Court operations are subject to oversight by the State
8 Id. at § 601 et seq.
9 District of Columbia Financial Responsibility and Management Assistance Act, Pub. L. 10408, 109 Stat. 97 (1995).
10 Revitalization Act at §§ 11201 (corrections); 11211 (sentencing policy); 11231 (pretrial services, public defender, probation and parole); and 11241 (courts). Criminal prosecution has long been
the responsibility of federal officials. Because the District has no local prosecutor's office, the United
States Attorney prosecutes all but the most minor crimes charged in the Superior Court. See D.C.
CODE ANN. § 23-101 (1981).

The takeover of the criminal justice system goes far beyond the bureaucratic and administrative
functioning of the agencies involved. Federal authorities assume important policy setting functions as
well. Thus, for example, as of the signing of the Act, the Federal Parole Commission has the power to
set all parole policies and to modify all regulations governing the administration of the parole system.
Federal officials will, similarly, govern the programs and services offered by Pretrial Services and by
probation. Even the program for indigent defense will be governed by policies established by federally appointed officials. Revitalization Act § 11241.
11 Revitalization Act at § 11201 et seq.
12 Revitalization Act at § 11211 et seq.
13 Revitalization Act at § 11241 et seq.
14 Id.
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Justice Institute and the Office of Management and Budget. Even the fines imposed and fees collected by the Court are paid into the federal treasury, rather
than the District's accounts. 5
This article will look at the impact on the District's criminal justice system
brought about by the Revitalization Act. The focus of this article will primarily
be given to three areas: (1) sentencing reform, (2) the assumption by federal authorities of responsibility for sentenced felons, and (3) the mandate that one-half
of the District's prisoners be placed in private prisons.
I. THE STRucruRE OF CRIOHNAL SANCTrONS FOR CONVICTIONS IN ThE
Disrier WELL CHANGE

DRAIATICALLY

Possibly, the most significant provision of the Revitalization Act is the requirement that the District rewrite its criminal code. This section of the Act is notable
both because it will have a wide spread negative impact on the community and
because it is unnecessary.
A. The process mandated to revise the District'scriminal laws gives inordinate
power to executive branch officials
Under the Revitalization Act, the District's criminal code must be revised to
satisfy the sentencing standards of section 20104(a)(1) of the Violent Crime Control and Law Enforcement Act of 1994 ("Crime Bill") for forty enumerated serious felonies. 16 To meet this standard, the District must abolish parole for the
listed crimes, impose determinate sentencing, and limit potential "good time" to
no more than fifteen percent of the sentence imposed.' 7
To achieve this mandate, the Revitalization Act required the formation of a
seven member Sentencing Commission. The Commission's membership included
the Attorney General of the United States or her designee, the United States
Attorney for the District of Columbia or her designee, a public safety official
appointed by the Mayor, a representative of the District of Columbia Council, a
representative of the Public 8Defender Service, and two Superior Court Judges
selected by the Chief Judge.'
15 Id Court governance is more effective if it is sensitive to changes in the community served
by the court and to changes in the demands on the court system. The federalization of court management ensures that any innovations in the operation of the Courts must come from the federal government, based on federal interests and federal concerns. The ability of local officials, or even the
organized Bar, to impact on the operation of the Courts will be ven' limited as a consequence of the
Revitalization Act.
16 Revitalization Act at § 11212. The affected crimes range from first degree murder to obstruction of justice and repeat drug offenses. Id. at § 11212(h).
17 Crime Bill at 20104(a)(1); See 18 U.S.C. § 3624 (1997).
18 Revitalization Act §11211(b). The members were Deputy United States Attorney General
Eric Holder (Chair), Assistant United States Attorney Ramsey Johnson. D.C. Superior Court Judge
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The Commission was given 180 days to devise its revision of the code.19 All
recommendations were required to be adopted by a super majority of six votes,
thus giving the Justice Department an absolute veto.2 1 The recommendations
were sent to the District of Columbia Council for consideration. The Council had
ninety days to take action on the Commission's proposals. 21 The Council was
required to adopt or reject the Commission's recommendations as a package and
had no power to amend the proposal presented to it. 22 The Revitalization Act
requires that if the Commission did not complete its work in time, the Council
does not enact the proposals, or if the Justice Department concludes that "truthin-sentencing" standards are not met, the Attorney General, acting on her own,
can impose whatever changes on D.C. law she deems appropriate. 23 Under the
threat of this default provision, the Council enacted the Commission's recommendations into law. 24
The combination of the Justice Department's veto and the power of the Attorney General to enact the laws unilaterally in the case of a default makes the
involvement of local officials practically meaningless. Any notion that local officials had the power to influence the process in a material fashion was an illusion.

Frederick Weisberg, D.C. Superior Court Judge Harold Cushenberry, D.C. Parole Board Chair Margaret Quick, and D.C. Public Defender Service Special Litigation Counsel Robert Wilkins.
19 Revitalization Act § 11212(a).
20 Revitalization Act § 11212(0.
21 Revitalization Act § 11214.
22 Id.
23 Id. The Justice Department veto together with the default to the Attorney General make the
statute vulnerable to attack on constitutional grounds. There are substantial arguments that empowering the Attorney General to set the criminal laws for the District of Columbia is a violation of the
separation of powers and is thus unconstitutional. The Constitution vests the Congress with the exclusive and non-delegable responsibility to legislate. U.S. CONST. art. I, §1. See also Touby v. United
States, 500 U.S. 160 (1991); INS v. Chadha, 462 U.S. 919 (1983). The establishment of a criminal
penalty is a legislative function. See Loving v. United States, 517 U.S. 748 (1996). Thus, Congress
cannot give this responsibility to the Attorney General.
The constitutional problem is exacerbated by the fact that the Attorney General is the chief law
enforcement officer for the United States. Combining law enforcement and adjudicatory functions
has long been held to be an unconstitutional violation of due process. In re: Murchison, 349 U.S. 133
(1955); See Wildberger v. AFGE, 86 F.3d 1188 (D.C. Cir. 1996). Giving the prosecutor the power to
set criminal penalties violates due process.
Finally, the requirement that the D.C. Council enact the law in whole, or subject the District's
laws to the whim of the Attorney General, violates the First Amendment rights of the Council members. See Coleman v. Miller, 307 U.S. 433 (1930); Board of Education v. Allen, 392 U.S. 236 (1968).
Miller v. Town of Hull Massachusetts, 878 F.2d 523 (1st Cir. 1989).
Council members have considered bringing a lawsuit of pursuant to these theories. See Awaiting
Sentence, LEGAL TIMEs, March 9, 1988 at 1.
24 Truth in Sentencing Amendment Act of 1998, Bill No. 12-550.
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B. The Commission's proposal will be harnnlid to the District'sjustice system
and the community
The Commission adopted a determinate sentencing scheme that abolished parole, but left intact the current statutorily permissible maximum sentences.
Under the Commission's recommendation, prisoners will be required to serve the
entire sentence imposed less fifteen percent maximum good time credit. At the
conclusion of a sentence, a prisoner
would also be required to serve an additional
5
period of supervised release.
The recommendation is seriously is flawed in several important ways:
1. Potentialsentence length will increase
The recommendation allows for prisoners to be confined to prison for terms
much longer than are permitted under current law. Potential sentence length will
increase in two ways. First, judges will be permitted to require that prisoners
serve the maximum term allowed under law. Under current law, prisoners become parole eligible at one third of the sentence imposed, limited by the maximum penalty allowable under the law.
Second, revocation of supervised release may result in a term in excess of the
maximum allowed. For example, the maximum term for arson is 10 years in
prison. 26 Under the Justice Department proposal, a judge could impose a ten
year prison term plus five years of supervised release. If the prisoner completed
her or his prison term and then violated the conditions of supervised release, she
or he could be returned to incarceration for up to five additional years. In that
case, the prisoner could end up serving fifteen years in prison for conviction of a
crime that carries of ten year maximum sentence.
2. Racial disparity in the justice system will be exacerbated
The recommendation will have an adverse racial impact. This is contrary to the
mandate given to the Commission under the Act to ensure that the recommendations are not racially discriminatory.27 The District already has the harshest system of criminal sanctions in the country. According to the Federal Bureau of
Justice Statistics, the District incarcerates its citizens at rate four times the national average, and District
prisoners serve, on average, sentences twice as long
28
as any of the states.
The District's criminal code currently has a tremendous negative racial impact.
A shockingly large percentage of young African American men are removed
25
26

Truth in Sentencing Amendment Act, D.C. Stat. 12-523 (1998).
D.C. CODE ANN. § 22-401 (1981).

27 See Revitalization Act at § 11212(d)(1).
28

BuREAu OF JusTIcE STATISTICS, SOURCE BooK OF CRIMINAL JUsTrCE STATISTICS,

& 632 (1996).

tbls. 6.22
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from the community and confined in the District's prisons. The National Center
for Institutions and Alternatives reports that fifty of African American males
between the ages of eighteen and thirty-five are, on any given day, under correctional supervision.2 9 In addition, African Americans in the District get locked-up
at a rate thirty-five times greater than whites.30 This disparity exists despite the
fact that federally collected statistics show that certain crimes (including most
drug crimes) are committed at a greater rate by whites than by African Americans. 3 ' Any increase in the rate of incarceration will exacerbate this disparity.
3.

The Commission's recommendations create numerous problems that
profoundly affect the administrationof justice and can only be resolved
by further legislative action

The recommendations of the Commission create significant issues and unanswered questions, including the following:
EXPANDED JUDICIAL DISCRETION: The recommendations of the Commission
dramatically expand the discretion of judges in sentencing. Under prior law,
judges shared power with the Parole Board. The Judge could set the maximum
period of confinement, but at one-third of the maximum date, the Parole Board
was given authority to release the prisoner.32 Under the new scheme, judges can
require confinement up to the maximum sentence less any good-time. This effectively expands judicial discretion dramatically and is contrary to the intent of the
Council when it enacted the current maximum sentences.

TREATMENT OF LIFE SENTENCES: Under current law, there are a number of
crimes that carry a maximum penalty of life in prison.33 Only first degree murder, with statutorily specified aggravating factors, carries a potential penalty of
life without the possibility of release. 34 All other offenses require that a prisoner
sentenced to life be considered for parole at a specified date.3 - For example,
29
1997.

Lotke E., "Hobbling a Generation," National Center on Institutions and Alternatives, June

30 Id.
31 For example, 33.5% of all whites report having used marijuana, as opposed to 27.5% of
blacks; 11.3% of whites used cocaine as opposed to 7.8% of blacks; and 10.1% of whites used hallucigens as opposed to 3.1% of blacks. DEPARTMENT OF JUSTICE SOURCE BOOK OF CRIMINAL JUS.
TICE STATISTICS, TBLs. 3.73, 3.74 & 3.75 (1995). Thus, it is clear that a conviction for a crime and the
resulting incarceration has much less to do with behavior than with the policies as to who to police
and who to prosecute.
32 D.C. CODE ANN. § 24-201 et seq.
33 See D.C. CODE ANN. § 22-2101 (1981) (kidnaping); D.C. CODE ANN. § 22-722 (1981) (obstruction of justice); D.C. CODE ANN. § 22-4102 (1981) (first degree sex abuse).
34 D.C. CODE ANN. § 22-2404 (1981).
35 Id. Even in first degree murder cases, a prisoner is ordinarily eligible for parole consideration
after 30 years. Only in the most extreme cases where certain statutorily specified aggravating factors
are present can a person be sentenced to life without the possibility of parole.
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certain armed offenses carry a potential life sentence.3 6 However, the D.C.
Code requires that prisoners sentenced to life for these offenses be parole eligible
after fifteen years. 37
Under the recommendations of the Commission, a judge could sentence any
person convicted of a crime carrying the maximum penalty of life to a term of life
without the possibility of release. Thus, the availability of this extreme penalty,
which the Council had previously reserved only for the most heinous crimes, has
been expanded to include many serious, although less heinous offenses.
YouTH AcT: The Commission's recommendation effectively guts the Youth
Act, a statute designed to facilitate the rehabilitation of youthful adult offenders.3 8 Critical provisions of the Act are eliminated, including the requirement
that Youth Act offenders be confined to separate facilities and not placed in
prison. The recommendation also kills the Youth Act provision that provides offenders not be given a specified term of confinement but that they be released
upon rehabilitation.
DuAL OR UNrrARY SYSTEM: Under the Commission's recommendation, there
will be a determinate system of penalties for the most serious felonies and the
current parole based system will remain intact for less serious crimes. Although a
dual system is not inherently objectionable, modification to current law may be
necessary to address problems associated with the aggregation of multiple
sentences, good-time calculations, etc. In addition, consideration should be given
to rationalizing the two systems so that there is a consistent punishment scheme.
4. Compassionate release will be effectively eliminated
The proposed recommendation will effectively repeal the District's Medical
and Geriatric Parole Act,39 for newly sentenced prisoners. This act permits the
compassionate release of terminally ill, permanently incapacitated, or elderly
prisoners who are deemed to pose no threat to the community. It has been a
successful vehicle to provide for the humane treatment of eligible prisoners while
reducing the burden on the corrections system. One of the innovations of the
statute is the ability of prisoners to initiate the application for release. Under the
system proposed in the recommendation, only the Bureau of Prisons ("BOP")
can petition for a prisoner's release under the statute.40 Moreover, the BOP's
36 D.C. CODE ANN.§ 22-3202 (1981).
37 D.C. CODE ANN. § 22-3202(b) (1981).
38 D.C. CODE ANN. § (1981). A person is eligible for Youth Act treatment if they are less than
22 years of age and the court deems them an appropriate candidate for special treatment.
39
40

D.C. CODE ANN4. §24-261 (1981).
Truth in Sentencing Amendment Act of 1998, Bill No. 12-523 § 5.

84

THE UNIVERSITY OF THE DISTRICT OF COLUMBIA LAW REVIEW

condition has
proposed recommendations allow for release only if their medical
41
rendered the parolee "incapable of committing new crimes.,
B.

There is no justification for revising the District'scriminal code.

Although the District is experiencing a significant financial and management
crisis, there has been no suggestion that the District's system of criminal sanctions
is the cause. A criminal code represents the expression of the community as to
the appropriate punishment for behaviors that the community believes to be
harmful. It is a uniquely local reaction to local needs, concerns and
circumstances.
Ostensibly, the Justice Department seeks the imposition of federal truth-insentencing standards so that District prisoners will receive similar sentences for
similar crimes as federal prisoners. Franklin Raines, Director of the Office of
Management and Budget, testified before Congress that sentencing changes are
necessary because the BOP will be responsible for housing incarcerated District
felons.4 2 The BOP asserts that there will be conflict between prisoners if District
prisoners have different sentences than the sentences meted out to those sentenced in the federal courts. 43 Management concerns of federal prison bureaucrats do not justify limiting the democratic rights of District citizens to make their
own laws
H.

THE FEDERAL GOVERNMENT WILL ASSUME RESPONSIBILITY FOR THE
DIsT1mer's FELONY PRISONERS

A.

The District's correction system is in crisis and urgent action is required

There is little dispute that the District of Columbia Department of Corrections
is in a severe crisis. As a result of poor management, every aspect of the Department is seriously troubled. Substantial portions of the corrections system are
under court order as a result of the violation of prisoners constitutional rights, but
unfortunately material provisions of these orders have not been implemented.4 4
41

63 Federal Register 17775 (1998).

42 Testimony of Franklin D. Raines, Director of the Office of Management and Budget, before
the Committee on Government Reform and Oversight, Subcommittee on the District of Columbia,
United States House of Representatives, February 20, 1997 [hereinafter Raines Testimony].
43 Letter from Janet Reno, U.S. Attorney General, to Thomas Davis, U.S. Representative (RVa.), (Mar. 16, 1995) (on file
with author).
44 For example, in her September 29, 1997 report, the District Court's Special Master summarized the problems:
The defendants have continued to violate the Court's orders, demonstrating a troubling disregard for the Court's authority. They have continued to provide inaccurate and misleading
information about the status of their compliance. ...
[The] Occoquan [prison] has deteriorated to a level of depravity that is unparalled in its
troubled history. The staff and inmates have been subjected to an escalating and grossly

REVITALIZATION ACT AND CRIMINAL JUSTICE

These cases, some of which are more than twenty years old, seek systemic reform
in the prison system. Despite vigorous litigation, serious constitutional deficiencies persist. 45
Margaret Moore, the Director of the District's Department of Corrections,
testified before the Judiciary Committee of the District of Columbia Council that:
The Department of Corrections is in crisis and on the brink of disaster... I
have talked publicly and repeatedly about critical indicators of crisis in the
system; indicators which if left unattended can46and in all probability will
result in devastating loss of property and lives.

Conditions of confinement and conditions of employment within our system
are so diminished that they pose an imminent threat to public safety and
public health.47

The failure of District officials to address the problems in the corrections system has severe fiscal and public safety implications. Years of neglect now require
a very substantial capital investment in the prison system. According to a congressionally mandated study, in order to properly operate the prisons at Lorton,
unreasonable risk of harm. They are forced to work and live in an environment that is utterly
dominated by the fear of uncontrollable violence and crime....
Substantial evidence demonstrates that defendants either cannot or will not bring Occoquan
close to compliance with the Court's orders... Defendants have... failed to demonstrate an
elemental understanding of basic security practices and work force management.
Inmates of Occoquan v. Barry, The Special Officer's Report on Defendants' Compliance with the
Orders Related to Personal Safety, September 29, 1997 at 133-4.
45 See e.g., Campbell v. McGruder, C.A. No. 1462-71 (D.D.C.) (Bryant. J.); Inmates of D.C.
Jail v. Jackson, C.A. No. 75-1668 (D.D.C.) (Bryant, J.) (general conditions, D.C. Jail); Twelve John
Does v. District of Columbia, C.A. No. 80-2136 (D.D.C.) (Green, J.) (general conditions, Central
Facility); Inmates of Occoquan v. Barry, C.A. No. 86-2128 (D.D.C.) (Green, J.) (general conditions,
Occoquan Facility); Inmates of the Modular Facility v. District of Columbia, C.A. No. 90-727
(D.D.C.) (Green, J.) (general conditions, Modular Facility): John Doe v. District of Columbia, CA.
No. 79-1726 (D.D.C.) (Green, J.) (general conditions, Maximum Facility); Inmates of Three Lorton
Facilities v. District of Columbia, CA. No. 92-1208 (D.D.C.) (Green, J.) (medical services for prisoners confined to the Minimum and Medium Security Facilities and the Youth Center); Franklin v.
District of Columbia, C.A. No. 94-511 (D.D.C.) (Green, J.) (treatment of non-English speaking His.
panic prisoners); Walker v. District of Columbia, C.A. No. 90-1411 (D.D.C.) (Sporkin. J.) (law library
services for men and women at the Minimum Security Facility); Women Prisoners of the District of
Columbia Department of Corrections v. District of Columbia, CA. No. 93-2052 (D.D.C.) (Green. J.)
(sexual abuse of women prisoners and medical services for pregnant women prisoners); Houser v.
District of Columbia, C.A. No. 89-11625 (Super. CL D.C.) (Von Kahn, J.) (services for women sentenced under the Youth Rehabilitation Act).
46 Testimony of Margaret Moore, Director of D.C.'s Department of Corrections, before the
Committee on the Judiciary, District of Columbia Council. February 15, 1995.
47 Testimony of Margaret Moore before the Committee on the Judiciary, District of Columbia
Council, January 17, 1995.
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many of the existing buildings must be demolished and reconstructed.4 8 This effort will cost hundreds of millions of dollars and will take years to accomplish.49
In addition, inadequate salaries, a history of poor and infrequent training, insufficient pre-employment screening for employees hired before 1996, and a dysfunctional personnel system has led to a work force with a higher than acceptable
level of error, incompetence, and corruption. 5° The misconduct of corrections
officials and the lack of accountability within the Department has led to a break
down in authority. Over the past several years, dozens of guards have been
caught smuggling guns and drugs into local prisons or acting as enforcers for prisoner drug operations. Courts have found that sexual harassment of women prisoners by guards and other staff has been commonplace, 51 and substantial
evidence has been presented to the courts that female staff are routinely sexually
harassed by their co-workers.5 2 In addition, supervisory officials have been indicted and jailed for retaliating against witnesses in cases involving official
53
misconduct.
The human cost of a poorly run corrections system is also very high. Due to
adverse conditions, prisoners experience inhumane suffering:
Prisoners are subjected to extremely high rates of violence. Six murders
have occurred at the Occoquan prison alone during 1996, and there were
hundreds of stabbings and beatings throughout the system. 4 This is a
result, in part, of overcrowding, under staffing and a poorly managed clas55
sification system.
48

NATIONAL COMMISSION ON CRIME AND DELINQUENCY, DIsTRiCr OF COLUMBIA

MENT OF CORRECTIONS STUDY,

DEPART.

(1996).

49 Id.
50 See generally D.C. Plan Would Cut2400 Jobs, WASH. PosT, JANUARY 10, 1997 AT Al; Warden at Lorton, Former Boss Jailed, WASH. POST, OCTOBER 9, 1996 AT A2; Prison Officials Seek to
Balance Security Needs, Religious Rights, WASH. POST,October 7, 1996 at Al Depravity, WASH. POST,
March 29, 1996 at A24.
51 See Opinion, Women Prisoners of the District of Columbia v. Dep't of Corrections, C.A. 932052, December 13, 1994.
52 See record in Bessye Neal v. MargaretMoore.
53 Warden at Lorton, Former Boss Jailed,WASH. POST, October 9, 1996 at Al.
54 See generallyAlarming Evolution in Detention, WASH. PosT, September 8, 1996 at Al; One
Inmate Killed, 2 Others Wounded in Lorton Stabbing,WASH. POST, January 11, 1997 at C3; the Special
Officer's Report on Defendants' Compliance with the Orders Related to Personal Safety and Mental
Health Care, Inmates of Occoquan v. Barry, C.A. 86-2128 (D.D.C.). The problem of violence in the
D.C. Corrections system is not a new one. For example, in 1985, despite years of active judicial
intervention, Judge Bryant still found that "violence [at the Jail] is a daily habit."
55 See Testimony of Margaret Moore before the District of Columbia Subcommittee, House
Government Reform and Oversight Committee, United States House of Representatives, May 22,
1996 ("[T]he D.C. Department of Corrections is (1) critically understaffed; (2) dangerously overcrowded; and (3) seriously under funded."); Testimony of James Austin, Ph.D. before the District of
Columbia Subcommittee, House Government Reform and Oversight Committee, United States
House of Representatives, May 22, 1996.
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o Prisoners are denied basic, necessary health services. The inadequacies

affect: emergency services, treatment of chronic illnesses, treatment of
HIV infection, the prevention and treatment of tuberculosis, suicide prevention and the treatment of severe mental illness.5 6 The death of one
HIV infected prisoner while tied to a wheelchair with a urine and feces
soaked sheet, led in part to the appointment
of a receiver for medical and
57
Jail.
D.C.
the
at
care
health
mental
o Prisoners are subjected to a very high rate of idleness and cannot participate in productive activity. The Department of Corrections estimated in
1994 that because of lack of funding, prisoners experience a rate of idleness of between 60% and 70%.58 Ms. Moore testified in 1995 that this
rate of idleness had increased to 80% to 90% because of budget cuts.5 9
Following this testimony, additional cuts in programs have been made,
further exacerbating this problem.
These conditions cripple prisoners in their efforts to obtain the skills and services necessary to return to the community and remain crime free. Judge William
B. Bryant summarized the consequences of permitting prisoners to be subjected
to degradation and violence:
The conditions in which inmates are housed at the D.C. Jail constitute cruel
and unusual punishment ....

These are conditions which turn men into

animals, conditions which degrade and dehumanize.... Imprisonment in
conditions such as these absolutely guarantees that the inmates will never
be able to0 return to civilized society, will never feel any stake in playing by
6

its rules.

B.

The Revitalization Act is not the Solution to Problems in the District's
CorrectionsSystem

1. District Prisonerswill be Transferred Far From Home
District prisoners who are transferred to federal prisons will be scattered
across the country. They could be as close as Virginia or as far away as California. The farther that prisoners are from the District, the harder it will be for
56 See eg., Order, Inmates of Three Lorton Facilities v. District of Columbia, C.A. No. 92-1209,
February 29, 1996; Report of the Special Officer, Campbell v. McGruder, CA. No. 1462-71, July 3,

1995.
57 Order, Campbell v. McGruder, C.A. No. 1462-71, July 10, 1995.
58 Margaret Moore, Transition Briefing Package to Marion Barry, December 2, 1994 (on file

with author).
59 Testimony of Margaret Moore, before the Committee on the Judiciary, District of Columbia

Council, January 17, 1995.
60 Inmates of D.C. Jail v. Jackson, 416 F. Supp. 119, 122-23 (D.D.C. 1976).
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them to maintain family relationships and community ties. The distance would
make it difficult for even the closest family members or friends to visit except on
rare occasions.
Maintaining these family and community connections is an essential component to a prisoner's success upon release. The weakening of these ties will have a
significant adverse public safety impact. A prisoner who, upon release, has a
supportive family to come home to is much less likely to return to criminal activity than a prisoner who must attempt to reintegrate into society on her or his
61

own.

In addition, these transfers will make it difficult for prisoners to communicate
with their lawyers and to meaningfully participate in the preparation of appeals
or collateral attacks on their convictions. If lawyers are required to travel hundreds or thousands of miles to meet with their clients, they will be reluctant to do
so. 62 As a result, prisoners will receive a poorer quality of representation when
seeking review of their convictions.
When a similar proposal was consider in the summer of 1995, Attorney General Janet Reno opined:
Housing large numbers of inmates great distances from their families and
attorneys is contrary to sound correctional principles and the value, if any,
of the additional 'punishment' thereby imposed on inmates so separated is
greatly outweighed by the increased security and other measures necessitated when inmates' contact with their families on the outside is
minimized. 63
Moreover, the Bureau of Prisons lacks the capacity to accept all of the District's prisoners. In fact, the Bureau of Prisons is at 160 percent of capacity. 64 In
resisting the prior federalization proposal, Attorney General Reno warned:
"[S]addling [the Bureau of Prisons] with the D.C. felony population would have a
dramatic negative impact on its operations .... Crowding in Bureau facilities
housing those offenders could reach as high as 172 percent of capacity."'65 With
61 See AMERICAN CORRECTIONAL Assoc., STANDARDS FOR ADULT CORRECTIONAL INSTITU.
TIONS AND STANDARDS FOR ADULT DETENTION FACILITIES (recognizing the importance of maintaining family ties, the American Correctional Association has promulgated standards to encourage
visitation of prisoners by their loved ones).
62 See Sylvester Ezeani, Demographic Characteristicsof the IncarceratedPopulation - DCDC
(Fourth Quarter- FY 1996), September 1996. Correspondence is an inadequate substitute. There is a
very high rate of illiteracy in this population Telephonic communication is also unsatisfactory because
telephone calls are frequently time limited and often monitored.
63 Letter from Janet Reno, U.S. Attorney General, to Thomas Davis, U.S. Representative (R.
Va.), March 16, 1995 (on file with author).
64 Id.
65 Id. Federal prisons are overcrowded at a rate higher than the District and most states.
Moreover, the population of federal prisoners is growing at rate higher than all but two states. During the decade between 1983 and 1993 the federal prison population grew by 182.5%, 13.2% in 1992
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this level of crowding, even with the improved management offered by the Federal Bureau of Prisons, District prisoners would continue to be subjected to significantly adverse conditions.
2.

The Revitalization Act Mandates Private Prisons

The Revitalization Act mandates that the one half of the District's prisoners
be housed in private prisons. As a matter of public policy, it is questionable
whether a private entity should mete out judicially sanctioned punishment. 6 It is
hard to identify a function that is more inherently governmental than the punishment of persons convicted of crime. There is no act more profound than for the
state to deprive a person of her or his freedom through incarceration. Given the
solemn nature of this responsibility, is it appropriate to turn over the execution of
a sentence of incarceration to a private entity on a profit making basis?
The imprisonment of a person as punishment for the commission of a crime is
unlike any other obligation of government because it involves the exercise of the
powers of the state to restrict liberty. For most public functions, there is a private
sector analogue, and the privatization question turns on where the line is drawn
between the public and private activity. Thus, it is a different question when we
alone. See D. Gilliard & A. Beck, Prisonersin 1993, BuiRAu oF Jusnc STATSrTCs BULWF, June
1994.
66 L. Mays and T. Gray, Privatizationand the Provision of CorrectionalServices: Context and
Consequences, AcADEmy oF Ci uNAL Jusnca SciaEcas (1996) at 64. According to a monograph
published by the Academy of Criminal Justice Sciences, private operators are more susceptible to
corrupting pressures than public officials:
The introduction of private economic interests into corrections imposes private economic
rationality upon the exercise of criminal sanctions. New opportunities for exploitation of
offenders, employees, and the public trust are afforded when financial goals conflict with
long-term public interests. Some of the serious abuses to which private vendors may be more
strongly predisposed than public officials include:
" reductions in service quality during periods of financial duress to maintain profits or remain in business;
" bribery of government regulators to avoid or limit enforcement of regulations:
o lobbying for policies to expand business volume, broaden the scope of services or increase
severity of sanctions;
o circumvention of regulatory requirements or procedural controls (e.g., lease purchase to
circumvent a public vote or bond issue for capital construction);
o substitution of equity-based standards (i.e., civil rights, accountability, fairness, reform,
public trust) with business standards of success (i.e., efficiency., quantity, flexibility, profitvs. loss);
" erosion of sovereignty by making government dependent upon private interests for delivery of public goods;
" the substitution of government monopolies with private monopolies;
o erosion of a sense of community by the transfer of social obligation for criminal sanction to
private providers; and
" capture of public processes to serve private rather than public interests.
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discuss the privatization of public schools, public health, the construction of public buildings, and the repair of public roads because there has been a long tradition of private schools, private hospitals and private construction companies.
However, only the state confines persons to prison.
The District's experience with private prisons has been very poor. In May
1997, the District contracted for 1700 beds in Youngstown, Ohio. Despite that
the prison has been open for less than a year, prisoners have brought litigation
alleging:
" District prisoners in Youngstown have been subjected to extreme brutality by staff. Tear gas, pepper spray and mace are used on a daily basis
against District prisoners. Dozens of prisoners report that they have
been sprayed with gas while in handcuffs or while locked in their cells
solely as punishment for minor infractions. Other prisoners report that
they have been beaten by staff.
" Prisoners in Youngstown are not protected from assault by other prisoners. Prisoners with known animosities are not separated and the prison is
awash with homemade knives. More than twenty District prisoners have
been stabbed and two prisoners died from their stab wounds.
" Prisoners with serious medical conditions are denied necessary care.
Those with chronic conditions are most neglected. A number of HIV
infected prisoners who were on medications prior to transfer were taken
off of their drugs. Asthmatics are not followed and, persons on antipsychotic medications miss doses. Hypertensives cannot get proper diets.
Many prisoners were transferred without their medical records, and it
took weeks for them to be seen by a health care provider. These deficiencies were confirmed during an audit conducted by Corrections' chief
physician.
" Dozens of prisoners were housed in a super-maximum security unit without explanation or due process. These prisoners were confined to cells all
but a few hours per week, held in their underwear, and kept in shackles,
belly-chains and handcuffs at all times when out of their cells, even to
shower. The lights were on in the cells twenty-four hours per day, visits
were limited to one hour per month, and one ten minute phone call was
allowed every fifteen days. In addition, the maximum security prisoners
complain that they have been subjected to racial epitaphs and threats of
violence.

67

67 Plaintiffs' Proposed Supplemental Findings of Fact and Conclusions of Law, In Re: Northeast
Ohio Correctional Center, No. 4:97 CV 01995 (D. Ohio) (Bell J).
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As a result of the violence in the prison, the United States District Court for
the Northern District of Ohio entered a preliminary injunction
requiring that cer6
tain measures be taken to address security concerns. 8
3. Other options are foreclosed
The Federal takeover will restrict the District's ability to find creative solutions
to its public safety problems. Of particular concern is the fact that sentencing
reform may preclude intermediate sanctions that allow non-violent offenders to
be punished in the community.
According to the Department of Corrections, 29% of all prisoners in the District's prisons are confined for drug offenses. 69 Studies reveal that as many as
60% of prisoners have a serious substance abuse problem. 70 Moreover, the incarceration of prisoners for nonviolent offenses motivated by drug addiction has
a disproportionate impact on women. For example, 46.6% of all District women
prisoners are incarcerated for drug sale compared with 27.8% of the entire prison
population. Only 15% of women are incarcerated for violent crime compared to
50.3% of the total prison population. 7 1 The over incarceration of these women
has a substantial impact on the community. Unlike men, women offenders tend
to be the primary care takers of their children prior to incarceration. As a result
of the imprisonment of their mothers, these children are placed with relatives or
in foster care, frequently at great expense to the District.
Drug treatment, rather than incarceration, is a far more effective mechanism
to address the causes of crime. Incarceration does little to rehabilitate. Prisoners
are confined to crowded violent institutions and left idle without productive activity. Because drugs are available in prison and treatment is not, addictive behavior continues. Upon release, they are further handicapped in gaining
employment and in leading productive lives by their record of incarceration.
The District has long placed a priority on long prison terms and law enforcement as opposed to prevention. While incarceration rates and spending on imprisonment are increasing, enrollment at the University of the District7 of
Columbia and public spending on higher education has been on the decline. 2
68 Hearing on Emergency Motion to Alter or Amend Order Dated 2119i98 before the Honorable Sam Bell, United States District Judge, Busey v. District of Columbia, CA. No. 4.97CV19995,
February 24, 1998; Order, March 31, 1998.
69 OFFCE OF PROGRAM ANALYsTs, DEMOGRAPmC CiQRAcrETIsTzcs OF THE INCARCE.ATED
PoPuLAInoN QUARTERLY REPORT, (1996).
70 See, eg., Austin, Litsky, McCarthy, Crimes Committed by D.C Prisoners After Imprisonment A Validation Assessment of the District of Columbia's Department of Corrections Community
Risk Instrument, NATIONAL COUNCIL ON CIME AN DELINOUENC'Y. 1989 at 6.
71

Demographic Characteristics of the DOC.

72 Ambrosio & Schiraldi, Trading Classroomsfor Cell Blocks: DestructivePolcies ErodingD.C.
Communities, TmE JusncE PoLIcY INsTrra (1997).
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4. Very serious security problems persist at the jail, which will remain within
the District'scontrol
The federal assumption of responsibility is an incomplete solution to the crisis
in the District's penal system. The responsibility for the incarceration of pre-trial
detainees and of misdimeanants will continue to be a District responsibility.
These persons are mostly incarcerated at the District of Columbia Detention
Center ("D.C. Jail").
The D.C. Jail is a very violent and dangerous place. There is extreme guard
understaffing, the institution is awash with homemade knives and other weapons,
fights and assaults are routine, and guards regularly use excessive force.
A.

There is an extremely high level of violence at the D.C. Jail

Brutal stabbings and fights between prisoners, as well as assaults between the
Jail's staff and prisoners, occur almost every day at the D.C. Jail. Many of these
assaults cause serious injury to the prisoners which often require medical
treatment.
Fights and assaults constitute, however, only a part of the violent atmosphere.
Fires and threats to set fires, attempted instigation of riots, threatening conduct,
and pervasive contraband all factor into disturbing violent conditions. All of this
is made even worse by the unpredictable and, sometimes, excessive staff reaction
to the problems that they encounter. In one incident, a guard, who was allegedly
assaulted by an prisoner, grabbed a wooden mallet and repeatedly struck the
prisoner. 73 In another encounter, a guard responded to being spit on by a prisoner by hosing him down with a fire extinguisher.
A contributing factor to the level of violence is a failure to properly classify
prisoners.7 4 In an independent study done at the request of the United States
Congress, the National Council on Crime and Delinquency found: "[n]o objective classification system is in place for the pretrial population of approximately
,75
1300.
The following selected incidents, illustrate the severity of the violent acts that
occur at the Jail:
Murder In April, 1997, a 19 year old prisoner was stabbed to death in his
cell at the Jail. His body, lying on his bunk, was not found for some time
by corrections staff.76
73 Each of the incidents described in this article were taken from discovery produced by the
District of Columbia in the litigation regarding the D.C. Jail.
74 This is a violation of the Court's December 18, 1982 Order.

75 Austin, Grant, Bogard, and Pulitzer, District of Columbia Department of Corrections Study,
Final Report, NATIONAL COUNCIL ON CRIME AND DELINQUENCY, (1996) at 18.

76

Witness Slain in his Cell at D.C. Jail, WASH. POST, April 9, 1997 at Al.
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o

Stabbing:. In March of 1997, a prisoner was stabbed in the neck and
chest. His external jugular was severed and his lung collapsed. It was
only because of the rapid response of the medical staff that this prisoner
survived.77

Stabbing- In November 1996, a prisoner was viciously assaulted and
stabbed in the neck with no warning as he was drinking from a water
fountain.
o Gang Attack- In July 1996, a prisoner, while resting in his cell, was attacked and held down by one assailant while being stabbed by another.
Gangs assaults are common and often carried out on unsuspecting
prisoners.7 8
o Concealmentof Weapons by CorrectionsStaff in the ControlBubble of a
Housing Unit On March 14, 1996, while investigating allegations of
physical abuse, the Court's Special Officer's assistant, found two homemade knives and a club hidden in the security bubble of the North Two
unit. 7 The Special Officer was so concerned about this incident that she
referred the matter to the Criminal Section of°the Civil Rights Division of
the Department of Justice for investigation.8
o

o

Severe Beating in Common Area: In late 1995, a prisoner was severely
beaten by other prisoners. He suffered massive trauma to the head and
face.8 1 This incident occurred in the open area of the cell block at 10:10
p.m., and his unconscious body was not discovered until 12:10 a.m. - two
hours later. There is reason to believe that only one officer may have
been supervising the unit at the time of the assault.81
This incident reveals serious concerns regardless of whether the unit was
staffed wvith a single officer in the bubble, or whether two officers were
present and simply failed to supervise the unit. An assault this violent in
the open area of the tier should not have gone unnoticed. Moreover, had
the unit been properly supervised, even if the assault was over quickly
and missed, it should not have taken two hours to discover the body.

77 This information was provided to the author by Ronald Shansky. M.D., the Receiver for
medical and mental health services at the Jail.
78 One incident report specifically identified the ability of prisoners to unlock their cell doors as
a contributing factor in assaults and attacks. "[VWhen the [prison] officers close the cell doors the
inmates hold them to insure the locking mechanism does not catch, and by doing so, can open the cell
door at will."
79 The Special Officer's Report to the Court. March 26. 1996 at exhibit 13.

80

i&at 11.

81 A witness to the incident told investigators that the assailant "began to beat and stomp [the
prisoner] rendering him helpless and unconscious."

82 Memorandum from Timothy Roche to Grace Lopes, November 5, 1995 (on file with author).
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StabbingDeath: In early 1995, two prisoners had a fist fight over an allegation that one stole the other's property. Despite that the fight occurred
in the gym area of the dorm, staff did not observe it. Later that day, the
unit was staffed with only one officer, who was required to stay in the
bubble. During this period, one prisoner was stabbed to death by the
prisoner with whom he had earlier been fighting. The stabbing occurred
in plain view of the officer in the bubble, who was helpless to stop it.
Again, a combination of several serious security breaches led to this
death. The officers failed to observe the morning fight, the unit was left
essentially unsupervised because the bubble officer could not leave the
bubble, and inadequate shake-down procedures had not uncovered the
83
knife used by the assailant before the assault.

The following is a statistical summary of incidents that have occurred at the
Jail from July 1996 to July 1997, and shows a very high level of violence and
chaos.
Prisoner Related Assaults84 .....................................
Fires ...........................................................
Suicidal Gestures ...............................................
Incidents During Which Weapons Were Seized ..................
Other Violent Conduct (inciting to riot, very threatening
behavior, theft, damage to cell door, etc.) .....................

180
16
24
44
30

These statistics do not reflect the totality of violent assaults that occur at the
D.C. Jail. Many incidents go unobserved, undetected or unreported. Major Corbett, the Chief Security Officer at the D.C. Jail, explained during a deposition:
[A]lot of times when we investigate we don't always get our assailant. We
don't always. We find blood and signs of altercation but we don't always
find our... victims. The inmates will nurse themselves, just to wait, stay in
85
their unit to get back to the inmate.
The inability of staff to supervise cell blocks such that they do not know the
identities of assailants, and in some cases victims, and may be unaware of some
assaults altogether, creates very dangerous conditions for prisoners.
83 See Memorandum from Michelle Elzie to Margaret Moore, January 24, 1995 with attachments. The escape of Alfonzo Forte, although not a violent incident, further illustrates the extreme
breakdown in security at the Jail. On January 19, 1995, Mr. Forte, a sentenced felon, was led out the
staff entrance of the Jail by his wife who was a corrections officer. Before anyone realized that an
escape had taken place, Mr. Forte and his wife hopped a metro rail train and disappeared. A number
of poor security practices coincided to permit this escape.
84 Inclusive of prisoner-on-prisoner assaults, prisoner-on-guard assaults and guard.on.prisoner
assaults.
85 Deposition of Major Larry Lee Corbett, Chief Security Officer, D.C. Jail, Oct. 1, 1996 at 58.
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B. Inadequate guard staffing has contributed to problems in security at the jail
There has been for the past several years an extreme shortage of correctional
officers at the D.C. Jail. These shortages were identified as early as 1994, and
have continued to today. 86 Over this time period, the D.C. Jail has been operating with more than 100 guard vacancies. As many as fifty additional guards are
not available for duty on any given day because of leave. When leave is taken
into account, more than 150 out of 612 positions are unfilled or are filled by
overtime. 87 As a result, more than 12,000 hours of overtime are used at the D.C.
Jail each month.88
The chief security officer at the Jail testified during a deposition that there are
significant consequences to the guard shortages and the extreme use of overtime:
fatigue from overtime contributes to poorly conducted shakedowns that fail to
discover weapons; a failure to document unusual incidents or to write discipline
reports; and a failure to properly monitor tampering with cell doors.89 One-third
of the incidents that occur at the D.C. Jail are caused by staff fatigue that is the
9
result of overtime. 0
C. There are very serious security lapses on the high security unit
On February 23, 1996, an incident occurred between a group of prisoners and
staff during which several guards were seriously injured. In response to this incident, the warden at the Jail instituted a high security unit on the South One cellblock. From the very first, this unit was poorly managed. The Court's Special
Officer, with the assistance of her expert, investigated the operation of the unit,
and on March 26, 1996, she issued a report to the Court with detailed findings. 9 '
The Special Officer found very serious lapses in security, including the shackling of a naked suicidal prisoner to his bunk for twelve hours without necessary
court ordered monitoring; 92 depriving prisoners of clothing, hygiene supplies,
eating utensils and bedding;9 3 filth, including human waste on the walls of occupied cells and in unflushed toilets in unoccupied cells;9 4 the denial of access to
86
87
88
months.

ld. at 156-58. See Deposition of John Henry Thomas, October 3. 1996 at 65-70.
I&
This information was drawn from the monthly reports of Major Larry Corbett for the last six
Twelve thousand of hours of overtime represents, on average, almost 40 hours of overtime

per guard per month. (Twelve thousand hours divided by 450 officers available for duty.) It is ironic

that the District has chosen to staff so many positions at the Jail with overtime during this period of
financial crisis. It would be far cheaper for the District to hire full-time staff to fill these positions
than to use overtime at these levels.

89 Corbett deposition at 88-90.
90 Id. at 96.
91
92

The Special Officer's Report to the Court, March 26, 1996.
Id. at 1.

93 Id. at 3-5.
94

Id. at 6.
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legal telephone calls, or materials to send legal mail;95 the denial of prescription

medications;9 6 and the failure to segregate juveniles.97 In his report, attached as
an exhibit to the Special Officer's findings, the Special Officer's expert concluded
that the conditions in the Supermax Unit "were the most deplorable, unjustifiably
restrictive, dehumanizing, and inexcusably (although perhaps deliberately) mismanaged housing areas" he has ever observed. 98
The Court held a series of hearings following the Special Officer's report, during which the District committed to making fundamental changes. Nevertheless,
problems have persisted, including:
* A suicide on the Supermax Unit. Serious security deficiencies contributed to this death.99 In addition, there have been other documented incidents in 1°which
officers have failed to properly respond to suicide
attempts. °
" Following a verbal conflict between a prisoner and a guard, the guard
obtained a fire extinguisher and discharged it on the prisoner while the
prisoners was locked in his cell. 10'
" Prisoners were held in restraints for extended periods of time while
locked in their cells. 10 2 One prisoner was subjected to discipline charges
for complaining about the failure of guards to remove his restraints once
10 3
he was locked in his cell.
D. The District Fails to take Adequate Steps to Control Weapons in the D.C.
Jail
The high rate of assault at the D.C. Jail is directly related to the availability of
weapons and other contraband to the prisoner population.104 Crude weapons,
fashioned from metal furniture pieces and institutional tools are pervasive and
inadequate measures are taken to control them. The bloody consequences of
95

Id. at 6-7.

96 Id. at 7.
97 Id. at 8.
98 Id. at 11, exhibit 11.
99 See Report of the Special Officer, March 5, 1997; December 30, 1996 letter from Grace
Lopes to Richard S. Love.
100 Letter from Grace Lopes to Richard S. Love, December 5, 1996 (on file with author).
101 Letter from Grace Lopes to Richard S. Love, November 27, 1996 (on file with author). A
similar fire extinguisher incident occurred on North Three a short time later. Letter from Grace
Lopes to Richard S. Love, January 3, 1997 (on file with author).
102 Memorandum from Grace Lopes to Counsel with excerpt of Henderson Report attached,
October 2, 1996.
103 Id.
104 Corbett deposition at 73, 90-91.
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their use in jail fights and assaults are documented in reports generated by the
defendants.
Frequently, effective searches to control contraband are conducted only after a
serious incident occurs, not as a preventive measure. A brutal stabbing that occurred on December 29, 1996 is significant in this context. On that date a prisoner was attacked by three fellow prisoners. All three attackers were armed with
homemade knives. The victim was stabbed in the back and taken to D.C. General Hospital for emergency treatment. Thereafter, the unit was locked down and
searched. The guards reported finding eight other weapons. An effective contraband control program occurring prior to this incident may have prevented this
attack and stabbing.
The institutional Major's deposition testimony graphically explained the reasons for this pervasive availability of weapons to the prisoner population. "The
staff did not know how to properly shakedown a cell, the majority of the staff
don't know. They miss a lot of contraband items, weapons, knives. They can go
to a cell and see a mirror fixture missing and would pay it no mind. And will find
it later fastened to a shank if not in an assault." 10 5 He further explains that a lack
of vigilance and staff supervision when prisoners use facility tools 6and equipment
are also factors. These items are then fashioned into weapons."'
The Major emphasizes another factor contributing to the availability of weapons in the D.C. Jail. Line officers do not patrol the tiers supervising prisoners and
looking into cells; they tend to sit or congregate in the "bubble" control unit, and
they disobey post orders requiring patrols at thirty minute intervals. 0 7 If these
officers are not patrolling and looking into cells-described by the Major as taking "the heart-beat" of the facility -then logically there is more opportunity for
I
prisoners to fashion and secrete weapons and other contraband.Y8
IV.

CONCLUSION

The assumption by the federal government of all criminal justice activity is a
curious response to the District's financial and management crisis, for it does
nothing to improve either the finances or the management of the District. Congress has cynically chosen, in the name of "improved self-government," to strip
the District of all self-government in this critical area. The gain in power by federal officials, is a loss in control by the community.

105 Id. at 66.

106 1d. at 68.
107 Id. at 162-68.
108 Id. at 163.

